(Reservation in the conventions)
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(System of Reservations)

In this respect there are different systems:

1)that which was followed by the league of Nations: when a contracting state
Made a reservation it was circulated to all other parties and if a single one of
Them objected to the reservation the reserving state was not considered to
Have become a party to the treaty. This system reflected what was described
As the principle of the integrity of the convention.

2)The onte followed by the organization of American states: if the reservation is
Objected to by one or more states, and accepted by others, the reserving state
Becomes a party to the convention. However ,the convention then binds it only
Vis-a-vis the accepting states but it is considered that there are no relations
Under the treaty between the reserving state and the parties which did not

Accept its reservation.

The opposition between these two regimes gave rise to a sharp difference of
Opinion in the Sixth Committee of the general Assembly in connection with the
Reservations made by some states to the Genocide convention.

The secretary general of the united nations had submitted a memorandum
Proposing to follow the unanimity system of the league of Nations. This proposal
Was supported by several representatives of states who asserted that this system
Was the one in accordance with existing international law.

The main argument in favour of this system is that a treaty is an instrument for
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Establishing a unified legal regime: through the Pan- American system it becomes
An instrument for establishing a number of different legal regimes between --
Sets af states. This results in the fragmentation of a collective treaty into a series

Af bilateral relationships.

The delegations opposing the Secretary —Generals proposal argued that the
Choice between the League and the Pan-American union systems was one of pure
Expediency and not governed by legal rules.Both systems were considered by---

them to be perfectly proper and acceptable in international law.

Once this was accepted,the practical superiority of the Pan-american system was
Undeniable since it facilitates the making of reservations, thereby increasing the
Number of ratifications and hastening the entry into force of traties. It was-----
Pointed out that the League system gives a single State the arbitrary power to
Exclude others from a treaty regime by the slightest disagreement with the most
Trivial and inoffensive reservation. This would be equivalent to extending the veto
Into the system of multilateral treaties.

It was of course recognized that there are treaties which by their nature and
Abject require a universal and complete acceptance by all the parties :

a reservation by one of them would destroy the purpose of the treaty.

The classic example is a disarmament agreement. However ,this type of treaty
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is an exceptional one. When treaties of this nature are negotiated the parties
should insert in the text a requirement for unanimous acceptance of reservations,
or a prohibition of reservations. In every case the provisions of the treaty would
prevail: it is only a question of determining which should be the residual rule to
apply when the treaty is silent. Such residual rule should take into account that
most reservations are of concern only to the reserving and objecting state and

generally do not impair the essential object of the treaty.

(The 1951 Advisory Opinion of the court)

in view of these differences of opinion it was decided to request an Advisory
Opinion of the court on the status of certain reservations to the Genocide

Convention.

in view of these differences of opinion it was decided to request an advisory

opinion of the court on the status of certain reservations to the Genocide
convention.

in its opinion which constituted an important contribution to this chapter of the
law of treaties.the court agreed with those who had contended that the choice
between the two systems was one of expediency and was not governed by legal

rules.
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The court said in this respect:

It does not appear .....that the conception of the absolute integrity of a
Convention has been transformed into a rule of international law......the existence
Of an administrative practice does not in itself constitute a decisive factor..........
There existed among the American state.....a different practice ...the debate on
Reservations to multilateral treaties which took place in the sixth committee

Of the fifth session of the general assembly reveals a profound divergence of
Views some delegations being attached to the idea of the absolute integrity of the
Convention; others favouring a more flexible practice which would bring about
The participation of as many states as possible.

((Referring to the unanimity principle the court added)) :

It is inconceivable that the contracting parties readily contemplated that an
Objection to a minor reservation should produce .... The complete exclusion
Frome the convention of one or more states.

The final conclusions of the court were that:

1)a state which has made and maintained a reservation which has been objected
To by one or more of the parties to the convention but not by others;can can be
Regarded as being a party to the convention if the reservation is compatible with
The object and purpose of the convention; otherwise ; that state cannot be
Regarded as being a party to the convention.

11)(a) if a party to the convention objects to a reservation which it considers to be
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incompatible with the object and purpose of the convention; it can in fact
consider that the reserving state is not a party to the convention.

(B)...... if ;on the other hand; a party accepts the reservation as being compatible
With the object and purpose of the convention ; it can in fact consider that the
Reserving state is a party to the convention.

Thus the court established the criterion of the compatibility of the reservation
With the object and purpose of the treaty. But the application of this test was
Left to each individual party; with the result that the reserving state may be a
Party to the treaty vis-a-vis an objecting state. This result made the courts
Conclusion practically equivalent to the Pan-American system and represented an

Abandonment of the principle of the integrity of the convention.

(The proposals of the international law commission and the Vienna convention)
When the interational law commission drafted its articles on the law of treaties
it proposed as a residual rule ;a flexible system inspired by the courts opinion
and incorporating the essential characteristics of the pan-American system.
According to these proposals the reserving state becomes a party to the treaty as
Soon as at least one other contracting state has accepted the reservation.

At the same time a concession was made in the international law commissions
Proposal to the opposing school.

in the case of treaty between a limited number of states; when from its object

and purpose it may be inferred that its acceptance in its entirely was an essential
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condition for the consent of each one; a reservation must be accepted by all.

An example is a treaty dealing with the economic integration of a group of states.
Finally ; the proposals embodied the international court of justices opinion ;since
They provided that a reservation is not permitted when it is incompatible with the
Object and purpose of the treaty.

However; this compatibility test is a kind of general guide to states in that its
Application is left entirely to the appraisal of each contracting party.

There is no third party or collective decision on the compatibility of the
reservation ; it is for each contracting party to decide whether a given reservation

Meets the test or not.

The nternational law commissions proposals were adopted at Vienna with only
One change concerning the effects of an objection to a reservation.

the international law commissions proposals gave an option to the objecting
state.

The treaty does not come into force between the reserving and the objecting
State unless the latter so agrees.

During the second part of the conference ; and acting on a proposal by the USSR;
the conference maintained the option but reversed the manner of its exercise:
the treaty comes into force between the reserving and the objecting state unless
the latter opposes the entry into force of the treaty.

Such an opposition by the objecting state may be expressed or implied .in the

1977 arbitration between france and the united kingdom concerning the
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Delimitation of the continental shelf between the two countries.

Although its article 6 was inapplicable to the extent of the reservations.

After an analysis of the context of the united kingdoms communications
Concerning the French reservations; the tribunal found that it was not the
intention of the united kingdom to prevent by that communication the entry
into force of the convention as between the two countries.

While the tribunal did not invoke in this respect article 21; paragraph3; of

The Vienna convention ; it applied the rule finally adopted by it; namely that the

Non entry into force of a treaty between the reserving and the objecting state
depends on the opposition ,express or implied; of the objecting state.

sl Ol b Ol :}dear‘j\_ol Iy b dalaze Jﬁ)ldﬁ“ﬁ‘_f@:;)b Sy e gla rLEJ e ol ()
sdales t_éjla )‘JS/ .lof.» CJ}J‘ J;d‘u’p\f:‘;\ )js.l.a .laf.ié.:gj)) d‘ )‘éﬁ\ Jl}d{bﬁ&wov\ﬁw t_@\jb\

Dyl b e Sae 3 gh gp i 55 O el S (S slSo s sl Juol oS 1 sl ol pl S el o pees

w8 15 s di b S algel sy bl S Sose o XS gam O 51 ol o Olesle a5 allas(Y
LJ.J: CJ)) g ol BE JJS.,\» ML:J.@.GL}JJ ;;ﬁwdibub.,\g.oujb )‘.,\f -bfl C,.b.xbj;: wﬂ.)\.i U'.’.J'.’.L"" Al:.wj
&Laujbj)\f.k]&d).sgl?c&\jmﬁ@ASJJJ&L;LUﬁu\chb@rfbaxﬂJg J_}Jﬂ‘ﬂ):hﬁb)\g

S 3 g Ll a pAS |y 5 Sde S s bl il &S

e byd o 55 A B O 4 el g pl e Dplhe (Jle Olesle e ses memme (6 akaS et o
Cole 3590 (gadate sl g 08Ul bw s sl cpl s r.i.,\ij L Mo ansl 1)) Gl rUla.S Ol s e

JV _"/wdbld;”/f



oJAl;u‘ ug’if‘ dl;“ QJL}) BB C,.wl v\}b L;E}E;- rUQJ Jl}ul &;».P— 6')““"’ oMl;nd 4SC~.A1 d‘ tU@ g)"’-\ Cb 4 LfL‘a‘ JYJ»L»\
amwdqﬁyéuuij) b s sl gl ae gemme Ol s Cilise Bgi gla rLES ©oldss sl Cgr ol gl s

358 el 55 Lauly, 5l ) s pazme 4 mer 6

Sl Ol bl Mo amalr Gls By o I oS L5 sa e IVl S s sleiin b il Sl gls Sl
J}«EJJGJWLA%(SM‘WLB},&-).)LQQ‘Jk;)‘n}:.&j.)fkJy&;b—&‘ﬁcb}byﬁwbﬂdw‘c

.J}.{

3pe 5558 S a Mo (g anslr plla a8 A3 Ol b minsgd e Sllales s Slgas sled SRl IS,
sdales 055 5l e Wsss cniore s i S b il S S Gk 5l S K Ul e Gllae sl

L\JLJJ‘Jmﬁb&kf:ﬁjlavawJ.Als_;fl&djévjli.w.aQL;JM)C_M*ALAW‘XS.L)\JJFJOJ‘M&.AASnM&Mu\
cedales ¢ ol adle O é> syl d olaalee fod ol Joline € sad 5 S dalp Bl 1) sdalee Codae OLI 1SS
sdales oo 53 ot 2Ll osbe Wb b b LS cnl 51 Gl o g 36 ST o @ s)ls il (5w

Lgley Lo OF Bl il wie b a5, elaxrl 5d 5 s

JLQ.P\ J.)LB odalzs CJ}.{..A C;\}"):‘\SC"""LSJ:J’ odels &:.:x.:g Jlos L.@J\;j D J\A‘j}- VS[}- odalzos CJ\)JZA QJ}JJA))
)}]o L) a.:;‘.lﬁ .lou)\ u..af;u})l.lg‘lof& J}JML@.JL}J& wléw:)l}ﬁc@,\ib LS):]’ o«\&buﬂ.}_w\

Jﬁ@whﬂ)d\mbgoﬂwwb\nyme

55 Cdblge glode i Lssd o O pems Sldalas Gai> Joad pl 5l ege S 45 355 gl 53 Ol s wjf‘dua-

.CM‘.“JJ%)I&-J&\jéﬁbjwlsabdﬂmwfszwgudl‘xsﬁ.&&.aas

C,w';‘) )Lx...;‘ upyﬁ.?- d’i\ BE] Q‘j.i)

JV _"/wdbld;”/f



O &S Jb sl Konposdales Gllas Cosled o8s &0 Saole gl Sl 51 2 il o b o8 Geas

3550 @ alA 1 i slay 528 Sl DGV g a5 s 65y Sllandl (6 ) Dl b
J}Jﬁ\ ‘)‘ 6[—05‘ J«d‘ @ a)l..j:‘ U,M d‘j—,‘."

weamse b i bod a3 SO olel oS il audls s Selu a dabae o b oS Col jpa BB L2

S edales Sl g d L S S 05 S LS

S byi e by ieas S Al S de wbige Gk Olse 4 Llg e dnles O & el OS5 5058 &35

.Jsjfﬁllﬁmbvtg_ag_é\jla\jwﬂo\j&44.Jd\j;"w;.;stQ\‘Q)J»p(ﬁlﬁ&«):‘&il{uuwdvu)tyyl{&&a

B Al IS el el dgs Gy g pn b ol il 6 b b G e sl dgs slasl S S Ol (Y
RGIUY MUJ,@;Q\W)\KLJJ dﬁbdﬁyﬁﬁ.}dlﬁ JMCE\} LS
JAC;‘-’ )bsg’_‘,ﬁﬁ.lﬂ ML.\.@,@ JMJ Cy}ﬁb‘)g‘)lﬂ: L;bf& d‘).«.@@b .b]».:: <L&°‘)§-‘>‘49:OLP:‘)M Ji,.: )\ ...... (&—J)

Lo ol cpl gl chodl mos sl s smms a0 ) edales By 5550 b b yd (85l sl ol Olpse 5
wﬁ;}a k_{iL{i odge J‘f"’).'.‘f )lJB odales s_ﬁfb u.pjlsu )_5,;}5 f‘}’ BL) el d‘iMﬁJ )‘v\f LJJ CJ): S Al ui‘ Ll

4 odalze C,‘.:ALJ J..a\)‘ Jﬁ'\;(j’.ﬁ"ﬁ°‘>)’“‘. ui:;ﬁ‘ Qlﬁ rUa; J:Lsu \) Q‘ﬁ: lew%w\ A RNt

325 a8 S el Oy 5 5168 (g Sllanil s Sldales G 4wl slpe it o &s el B> O ppaS

g olgily 5 edsB Olye wog 0S4 e 0L s olil Sl st (5 0o )0

oS glodalen 3550 3.sl g g 4 Jhall o Gsd OspenaS 53 ilbns s (6l Sl I e 53 35 5 o edales

)j.lﬂ “ odalzs g':’):’"‘:' ASJJ.& Cﬂ.f:‘bﬂ odalze QJ\.A) Cy}d )‘ Sl U&M 6L§al<~a‘ub = RELEEE 6[.&)}‘.15&

JV _"/wdbld;”/f



SG s 4 pdy edales GLbI 6 den (g dhiws 4 LL 50 s SO AL 0 Sr ol Gl el b LS S LS
QJLJ\ O Olgs s geie &S JShalgln Culg jao by iS dﬁj; < wsll @ c;_-b S odalas Ol (6 @ gal
e sdales Gag g ase b Dplie Soype 5o 50 b & Sl )R Slalgily O Al e sl s S S 3l
Sl 4 WelS Ol Gl a8 pme il o baypiS Gl esee pleaaly o8 5 Slae pl sem sl Lo
35 5250 bi @8l 25 55 e el b GIU pealicnl o S SIS 50 pde slay iS5 e il

2 LBl e sl e sl W11 b s 06K e 45 ol alaze (sla S ps 5SS a G opls 30
Ad a5y, boda ol zel &S L b s s SOL Ll o el B OseeneS Slslgiiy

fwd}J&ﬂ%Q)yjbjiﬂc%J;w

Ol Sl s oo Js Jsd 1y Sl O Gl S (5555 sanlar slouil Slslgitiy s 0y (S 03 Jio o )3
Sgo &8 Ol Rakin S o LWl o3V (5 e Slpay SIS Lok Sl G edalas S Spe picsle 0855 )
o 6512 520 Aol S50 b o Sl (Sae 25 20 S go Cdlls s el o0 Sl OF O L2V Y L (5 ms
WS Ay B 0l 4 6ol Ol 5S35 e B IS sk Ldes o seas s DRSS alisly 5 andlp e 1AVY
Ol 5S¢ Lassis cpl 4 QS alaal (ol el o, B8 VA0A 0 gl 28 1 esle & ol andl 3 (slag s, w0k

Jj; JLAQ\ J.:LBJCPLA)))) ))J\}JJ d“\a)lﬁ J“%JA‘CAM;‘J}‘ J.:L; w.ﬁj.]a L_f\j))} \QO/\

oske 45 5 ged Sl lansl b sl e st 3 Ok plinl Ol Glgme Jdos w51 o ol Ol

sl 0355 535S 53 o edalbae gl 31 (S sl DL Sl 0klISH alasl

by 595 Jsd 3550 5 0ol Culg 5o Joeo SO osland s 0l g8 YV (5 ale ¥ GISTHL s abaly ool 55 Olgs Lo o
CJ}J W ki @J.p e “ u.pj:.suj )‘_,\§ .19]..,.: ;):15‘9) O odalzs Ov\iﬁji \J,>-Yl rJY Y L;\Ju U'i\ 4.:43; JLA&\

.J)‘)L;:Nu.ij

(bMavl 5 W)

Delegation:oa.le: session:a.l>
Assert:lesly 5Ll divergence: ks 3l O s
Disarmament agreement: -t > 3l appraisal: L,

JV _"/wdbld;”/f



Expediency: <l as
Fragmentation: _lu=c « 52

General assembly: . ses moxs

Integrity: sl

Hastening:ouisy Cs
Memorandum: « K L.oslssb
Prevail:0s 5 s b3 oS>
Representative:s.als

Residual rule: ;5 , ouscls

Secretary general: |S ,..>

The league of nations: |k axsl>
Unanimity system: |,| &l -
Unified legal regim:ax )L G 35> pis
Universal:J il plec JS

Genocide convention: e atws JiS s &gl 58
Abandonment: 5l sldsis

Advisory opinion: 5, yie 4 L
Criterion: jlasl s SH

Profound:sL jceeses S

Readily: jlul oy

Reveal:pus :bos 5 5

arbitral tribunal: s, 5l (Sl
continental shelf:., s
deal with:os 5 Saw,s )2
delimitation:s su> W
draft:os S e s i
infer:oas mmacss S il
inspire: ;s 3 oLl
integration: 4 sl
oppose:ys S .l
proposals: =islgiy
debate:us 5 cou
inconceivable: ; ;25 LG &
status: cJlb-ccns
compatible: ,§;L.
submit:os S o losi0s S i
impair:olle,) coul
facilitate:os S Jogs
superiority: s 5

in favour of:cu <
despite:(..épkx—

transform:  ous Las

JV _"/wdbld;”/f



